Hr:zardous Materials Re_}u;c ions
Bourd

[ 49 CFR Part 1701
[Docket No, H2I-1; Motlce No. 68-3]
RULES CF PROCEDURE
Filing und Processing of Petitions
for Special Permits

On November 30, 19587, the Hazardous
" Materials Regulations Board published
notice of proposed rule making No. 67-1
(32 P.R. 16437) requesting public com-
ment on procedures proposed for use in
prescribing hazardous materials regula-
tions under title 18, United States Code,
sections §31-835, and title VI and section
-902(h) of the Federal Aviation Act of
. 1958 (49 U.S.C. 14211430, and 1472(h)).
As & result of the comments recelved,
the Board is issuing this supplemental
notice of proposed rule making propos-
ing a modification of a portion of the
proposed regulation—3$§170.13 and
70.15, relating to petitions for special
*4ts or for rule making. In addition,
> on e rumber of requcs
<wzsvtlie cominents, the Board is announc-
ing a decision to hold a public hearing

OFFIC

sts recelved |

te give all interested persons an oppor- :

tunity to orally state their views on the :
proposed regulation, as modified by this ;|
notice. The hearing will be held at 9:30
a.m., March 19, 1968, at the Department .
800. Inde- :

of Transportation Building,

pendence Avenue SW., Washington, D.C. !
The hearing will be an inforrcal cne |

conducted by the Board. It will not be
a judicial or evidentiary type of hearing,

so there will be no cross-examination of ;

persons preseniing statements. A B

member will make an opeaing stuve—-
ment presenting, in brief, & history of
the rule-making procedure; as they re-
‘late to the shipment ang carriage of
hazardous materials, Internsted persons
will then have an opportun ty to present
thelr initial cral statements. Their state-
ments should focus on the issues ratsed
. by the notice No. 67-1, as : upplemented
by this notice. After all !nitial state-
ments have been compléied, those per-
sons who wish to make rebuilal state-~
ments will be given an cpportunity *o
do so in the same order ir: which thiey
made their initial statement, Additional
procedures for the conduct of the hear-
ing will be announced at tre hearing.
Interested persons are irvited to at-
d the hearing and preient oral or
statements on the matters set
erein which will be made a part
vi onie record of the hearing. Any person
who wishes to make an nril statement
at tiie hefu'ing should notity the Secre-
tary of the Beard by March 12, 190287,
stating the smount of tme required for
his initiel statemens, .
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WASHINGTON, D.C. 20530

All communications concerning this

hearing should be addressed to the Sec-
retary, Yinzardcus Meterials Regulations
Roard, Dspartment of Transportation,
400 Sixih Streev SW., Washington, D.C.
20590. A transcript of the hearing will
be made. Anyone may buy a copy of the
transcripé from the reporter.

Saveral of the coraments recelved on

notics Wo. 67-1 were concerned with the
provisions of proposed § 170.13, prescrib-
ing procedures to be followed in cbtain-
. Ing special permits Several of the com-
ments were meri wrious and were helpful

clarification could be accomplished. The
Board therefore. proposes {o revise
$170.13 and its ‘rclated §170.15 a5
follows:

- § 170.13 Filing of petitions for special
* permits for waivers or exemptions.

(a) Any person may petition the Board
for a special peimit for a walver or ex-
emption from any provision of Parts

i 171-190 of this chapter or Part 103 of
Title 14 (14 CFR Part 103).

(b) Each petition must be submitted
in duplicate to-the Secretary, Hazardous
Materlals Regulations. Board,
ment of Transportation, 400 Sixth Strest

SW., Washington, D C. 20580, and con-

tain the following information:
(1) The regulatory provislons
volved.

(2) The justification tor the permit '

including any reasons why the regula-
tions are not appropriate, why the publie

interest would be served by the propossl,.

and the basis upon which the proposal
would provide an adequate and reason-
able degree of safety.

(3) A detailed description of the pro-~
posal, including whern. appropriate, draw-
ings, plans, calculations, procedures, test
results, previous approvals or perimits, a
list of specification containers, if any, to
be used, a list of modified specification
contalners, if any, to be used, end g de-
scription of the mocifications, .and any

jother supporting informatiozn.
(4) The chemical name, c¢omnion
name, hazard classification, form,

guantity, properties, and characteristles
of the material covered by the proposal,
including compositicn and percentage

- (specified by volume or welght) of each
~ chemical, if a solution or mixture.

(8) Any relevant shipping or aececident
experience with the container proposed.
(€) The propcosed mode of transp: --

tation, end any spe:lal tram-pmuamon .

controls nezded.

(7) The name, address, and telepnone
number of the petitioner, anf‘ that of ithe
motor carrier if a tank motor vehicle xs
to be used.

(8) A statement c¢r recommendation
regarding any changes to the regulstions
which would be desirable to obvizte the
need for similar spacial pennlis.

(¢) Unless thers is g*)ﬂ rewon
priority freatraent, each p
sidered in the ordar In \zhw"x ;t ia w-
,vcd b

for

to the Poard in pointing out areas where -

Depari-.

in-

E OF THE SECRETARY OF TRANSPORTATION

§ 170.15  Processing of petitions for rule

meking and spccml pevinits.

(a) Generzal: The Board considers the
information submitied by the petitioner
and any other available pertinent infor-
mation. Unless otherwise directed by
the Board, no public hearing, argument,
or other proceeding is held directly on
& petition before its disposition.

(b) Grants: If the Board finds that
the petitioner’s proposal would provide
adequate safety and is otherwlse jusii-
fled, the Board issues the special permit |
under this subpart or initiates rule-inak-
Ing action under Subpart C of this part.

" (¢) Denlals: If the Board finds the
petitioner's proposal would not provide
adequate safety or is not otherwise justi-

-fled, the Board denies the pstition. The

Board will inform the petmoner of the
basis for the denial. i
(d) The treatment of conﬁdential or
proprietary material submitted by any
pietitioner is governed by §7.59 of this

title :

The major changes mede In the eboye
revision include clarification of the time
Urnits for flling requests for permiss, It
was not the original intent of the Eoard
to provide that a permit would not be
consldered unless it was filed &t least 80
days before the proposed effective date.
The Board's Intent was to sel forthy o fime
sequence for the orderly and assured con-
sideration of each request, for the pro-
tection and equal treatment of 2ll peti-
tioners. Obviously, a petitioner who files

far enough ahead of time for adeguate
. conslderation should be accordsd priority

of consideration over ancther petitioner
who, without good reasons, files at g Iater
date. For these reasons; this provision
has been restated to provide that, in
order to perinit timely consideration,
petitions should be filed 45 days before
the proposed effective date, annd that un-
less good reason for pricrity treatment
is shown, each petition will be consid-
ered In the order received. It is empha-
sized that all pelitions will e consid-
ered rngardleus of - when flled, but

msurance of timely tze tm:n* cfmr.ot be
z:ven to those filed too late for adequate
c< nsideration before the requcsted ef-
festive date,
Several comrients were made to the re-
quirement in § 170.13(a) that the peti-
“tiner would have to prove to the Doard

" that the proposed alternative would pro-

vide at least an equivalent degr.e of
sefety and urz:d that the words *“‘ade-
quate degree of safety” be used instead.
The Board agraes with the substance of
this ccmment and therefore proposes to
delete the reqw‘rements stated in § 170.13
(2) (1) and ¢2) and to limit §170.13
() (2) ((3) in the I\eownwm 30 notice)
“to an “adeguote 9*1*7 ressonable degree
of safely”.




With regard io §170.12(b), several
comments expressed a concern that

proof of compliance with the Informatlon
subrnission requirements would be & pre-
requisite to obtaining a permit. It must

be emphasized that the numbered sub-,

‘paragraphs in that paragrapih require
Anformation to be submitted, not proof
to be made. The Board considers that in-
formation on the matters listed is neces-
sary for iis Informed consideration of
the petition for a permit and will Judge
its adequecy under the clrcumsiances of
each casc. Without adecuate informa-
tion on taese points, the Doard cannot
make any determination as to an “ade-

quate and reasonable” degree of safety.

Other comments. suggested that

§ 170.13(b) (5) be limitad to the submis~

slon of drawings, etc. unly when appro=-
briate; that § 170.13(b) (7) be limited to
“relevant” shipping experience: and that
other minor language changes be made
in § 170.13(b) (4). These comments have

been reflected in the substitute' proposal

set forth cbove,

Finally, several comments expressed.

concern. over the treatment of ,Dpro~

pbrietary or confidential information sub-
mitted with petitions. The treatment of
such inforriation within the Department
Is governe:t by section 552 of title 5,
United Staies Code. Spe:ific reference to
the applicable provision: governing this

" ‘problem has been inseried by a cross-

Teference to the Departnient’s regulation
on this subject (49 CFR Part 7, which
States the protection to he afforded such.
information, . oo
_In addition to the foregoing, the Fed-
eral Aviation Administration is consid- -
ering inclusion in this part of the au-

“thority to grant deviations for carriage

by air now contained in § 103.5 of the
Federal Aviation Regulstions (14 CFR
103.5).- o
In regard to water traasportation, the
procedures covered by .this notice apply
to the development of regulations (ia-
cluding walvers and special permits) for
shippers of hazardous mate-ials covered
by Title 18 U.5.C. secticns 831-835 and
‘49 CFR Pu:rts 171-190, I' docs not apply
fo water trunsportation >f bulk hazard~
ous materit s or to walv :r of vessel car~ :
rier require nents which will continue to
be handled by the Com nandant of the
U.S. Coast Guard under Title 46 U.S.C.
sectlon 17C and the rezulations In 46
‘CFR-Parts 146 and 147. )
The {ssuance of 2 notics concerning re-
vised §§ 170.13 and 170. 5 do not imply
that the Bo wd will or w.i: not make other
chenges in the proposal The comments
recelved rezarding thes: seotions were
particularly susceptible to early recon-
‘stderaticn 1y the Board. The Board will
glive contint ing conciders.tion to all other
comments recelved, either from the orig-
inal netice, this suppleirenial notice, or
the hearing g

. Interested persons are invited to com-
ment on this supplemental Droposal by

submlitting such written data, views, or -

arguments as they may desire or by sub-
mitting views at the hearing announced
hereln. Written communications should
identify the regulatory docket or notice

number and be submitted in duplicate to .

the Secretary, Hazardeous Materials Reg-

UWations Board, Department of Trans-"-

portetion, 400 Sixth Street SW., Wash-
Angton, D.C. 20590.

. Communicatlons recelved  before

March 27, 1968, will be considered by the

Board before taking final action, All com-
ments wiil be available for examination
by ‘Interested persons both before and
after the closing date for comments. The
broposal contained in this notice may be
changed. In the light of comments
Tecelved, - : : . '

- This notiee Is ssued under the author-

ity of Title 18, U.S.C., sections. 831-835,

‘section 9 of the Department of Transpor-
tation Act (49 U.S.C. 1657), and title VI
-and section 902(h) of the Federal Avia-
tlon Act 0f 1958 (40 Us.C. 1421-1430, and.
1472h)) ., e oL

. Issued: Pebruary 23, 1958, _
o C. P. MurpHY, -

R Reer Admiral, For the
e Com_mandant, U.8. Coast Guard.

.SAM ScHNEIb:R,
) . - Board Member,
Federal Aviation Administration.

~J. R. ABERNATHY,
v . Acting Administretor,
"+ Federal Hightqy Adwministration.
: B. 3CHEFFER Lann,
: Administretor, .
. Federal Railr sad ddministyation,

e e ‘8:4”7’.’"1"
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